UNIT-III
INFRASTRUCTURE PLANNING AND IMPLEMENTATION
Syllabus
Mapping and Facing the Landscape of risks in Infrastructure projects, Core Economic and Demand Risks, Political
Risks, Socio-environmental risks, Cultural risks in International Infrastructure Projects, Legal and Contractual
Issues in Infrastructure, Challenges in Construction and Maintenance of Infrastructure – Case studies preferable.

Mapping and Facing the Landscape of risks in Infrastructure projects
Success of an infrastructure projects is greatly influenced by proper management of the risks
associated with the project. Proper management of risks assumes more importance in case of
PPP projects (PPP – Public Private Partnership) wherein most of the roles and responsibilities
which were under the domain of public sector have been transferred to private investor. In
addition to this, the private sector willingness to invest in the project is depended on whether a
proper framework for risk management has been established for equitable allocation of risks
between public agency and private sector.
Risk management is increasingly a critical success factor for major infrastructure projects. Risk
management is often governed by the principle that it should be borne by the party most capable
of controlling it. The sources of funding of Infrastructure projects may by public/private or both.
Risk is something that is understood to have a range of possible outcomes and known
probabilities can be attached to the outcome. Risk is different from uncertainty. In case of
uncertainty there exists more than one possible outcomes but the probability for a particular
outcome to occur is not known. A risk left unidentified is difficult to mitigate in later stages of
the projects so the concept of risk management starts with identifying the potential risks. Often
private stakeholders are very much interested in clearly defining and mitigating the risk and
protecting themselves from those possible risks and will charge a premium for bearing the risk.
The risks associated with a project will vary with the type of infrastructure sector as each of the
sectors has unique operating environment and characteristics. So identifying risks and mitigating
has some uniqueness in every project even though lessons learnt from the experiences of other
projects help in identifying them. The following discusses the risk profile of the projects in some
of the key infrastructure sectors.

RISK PROFILE OF VARIOUS INFRASTRUCTURE SECTORS
The various infrastructure sectors have unique operating environment and sectoral characteristics. These result in different risk profiles of the infrastructure sectors. The different profiles
mean the various risks associated with projects which constitute the risk profile though remain
the same but the severity of the risks will vary from sector to another. The risk profiles and
operating environment of two of the infrastructure sectors, power and transportation sectors,
wherein private sectors have been actively involved are discussed below.

Power Sector: In power sector, governments have privatized this sector and discontinued the
monopoly of state utilities by inviting private sector in the form of Independent Power Producers
(IPPs) who build generating plants initially on BOO (Build/Own/Operate) basis and on BOT
(Build Operate & Transfer) basis, later on. The IPP then fed the electricity generated from their
plants into state controlled distribution and transmission networks. Then, an off-taker, usually the
state or provincial utility board purchases the electricity on a wholesale basis from the IPP via a
Power Purchase Agreement (PPA). This mechanism ensures a regular stream of incomes
otherwise the IPP will face a fluctuating demand and will not be able to meet the financial
obligations. In spite of such an arrangement possible loss of income may occur though illegal
connection to the transmission system, especially in developing countries but such an
arrangement assign the demand risk to the government, as private sector is reluctant to assume
this risk.
The output from the power project is sold to a public entity unlike other sectors such as highway
where the infrastructural services is consumed by several users. However, the multiplicity of
IPPs in a country also creates the problem of volatility of power prices since keen completion
may lower tariffs. There may also be chances of refusal by the public entity to buy the power in
spite of entering into power purchase agreement if the power generated is not meeting the agreed
specification.
The power plants are often subjected to technical and environmental risk where careful
consideration is necessary. The construction process of power plant is often complex resulting in
completion risk. Besides the technical complexity, the project sponsor need to set up adequate
transportation facility from the point of production of raw material such as coal, and gas to
power plant to ensure uninterrupted supply for continuous generation of power in case of
fuel/gas fired and thermal power plants. In addition, other major risk that may be evident in case
of power sector is the fluctuation of the production due to variation in cost and availability of
fuel where IPP is committed to a take-or-pay fuel supply contract. In case of take or pay
contractual agreement, one party agrees to purchase a specific amount of another party's goods or
services or to pay the equivalent cost even if the goods or services are not needed.
Transport sector: Transport industry includes road transport (i.e. highways, tunnels, and
bridges), railed transport (i.e. railway subway, and light rail transit systems), airport and ports.
Even within the transportation sector, the risk profile varies with the mode of transportation. For
instance, highway construction is relatively less complex then tunnels and bridge, but they are
exposed to risks that come from competing facilities and issues like toll collection and user
pattern need to be taken into account while evaluating the viability. These may even hold true in

case of rail transport if not identical but are quite different when considered in the case of
airports and ports in terms of risk exposure in these parameters like toll collection.
Risks in Road Transport: In case of road projects, the investment made by the private investors is
recouped using the toll collection from users. As a result, the most critical risks in road transport
are mostly due to fluctuation of actual traffic from the forecasted traffic volume. In general, the
traffic volumes are forecasted with certain level of subjectivity and takes economic growth,
traffic induction, modal split (change of mode from say bus to monorail), individual values of
time, vehicle ownership and the behavior of people with respect to tolls i.e. their acceptance
levels into account. Any deviation of the forecasted traffic from the actual traffic or inaccurate
forecast due to poor workmanship may cause deficiency in cash flows which are difficult to
cover or cope up unless a certain level of guarantees are ensured by the host or the government
so that the investments of investors and debt of lenders are secured.
Cost overruns and delays are other major sources of the risk due to the constraints such as
geographical disadvantages while constructing in difficult terrains such as hilly terrains or may
be due to delay in the land acquisition, where especially for a road project it is both expensive
and can be slow. The right of way disputes also hamper the work progress leading to cost
overruns. The foreign exchange risk is one of the risks encountered in case of tunnel and bridge
projects which use sophisticated technology with important equipment.
Tunnel and bridge: Tunnels can be either land borne or water borne. Water borne tunnel can be
either immersed or submerged tunnels. Land borne tunnel and immersed tunnels are prone to
geological risks as they have to be excavated or drilled through uncertain rock mass and soil.
Safety at work and disturbance to surface traffic are major concerns especially in municipal
areas. Health risks are also encountered if the compressed air has to be used for stability and
ground water control. In case of submerged tunnel, the stability of the seabed is an issue at stake
during operation stage which could lead to traffic accidents and fire breakouts. This can be a
critical risk in case of long tunnels which demands the need for the prevention of it while
undertaking the physical design and management of the facilities. In case of bridges,
hydrological and weather conditions may impose severe constraints besides the restrictions due
to geological conditions. All these could pose technical and design challenges which ultimately
affect the completion of project on time and within budget.
Railed transport: Railway systems especially electrified mass transits; typically involve
expensive rolling stock and control system. These are normally procured with export and credit
financing which is sensitive to political risks.
Airports and ports: Business associated with aviation has to keep pace with ever increasing
demand for speed efficiency and new technology. The commercial success of airports also

depends heavily on regional or international trader prosperity. Integration with other connecting
facilities such as domestic airports and highways is important as delay in the completion of these
can affect the projected revenues.
Ports and container terminals need an integrated infrastructure to support its operation. Operation
may be adversely affected by the lack of adequate adjoin land for expansion. Throughput (an
amount of material or items passing through a system or process) capacity may be affected by
the breakdown of cranes forklifts and other equipment labor disputes and extreme weather
condition such as typhoons. Ports are prone to changes in tariff regulation and quotas, which
affect the shipment of goods for exports. Ports and airports often face political risk as it
represents symbols of national pride.
CLASSIFICATION OF RISK
Infrastructure projects are associated with various types of risks. These risks are common to most
of the projects under various infrastructure sectors. In order to facilitate management of these
risks, they are categorized into groups under various classification schemes. One of the most
common classification schemes is to categorize the risks into project risks, financial, and
political risks.
Project risks include various risks such as completion risks, performance risks, operation &
maintenance risks, financing risks, revenue risks, and input supply risks. Completion risks refer
to the risk that project will not be completed on time or within budget. The failure to complete
the project on time could be due to other risks such as delay in land acquisition risk or due to
permit risk.
Permit risk is the risk that necessary permits, approvals, and licenses for construction,
investment and financing, and operating could not be obtained on time. Failure to complete the
project on time could be due to third party risks, the risks that the project's third parties (i.e.
public authority) fail to perform their obligations such as providing connection and utilities for
the project or relocation of utilities.
Performance risk is the risk that the project fails to perform as expected on completion. The
sources for performance risk could be due to poor design or adoption of inadequate technology.
O&M risks (Operation & Maintenance) refer to the risks associated with the need for
increased maintenance of assets or machinery over the term of the project in order to meet
performance requirements leading to cost overruns and reduce the availability of the project.
PPP projects are financed with equity capital from investors and debt from lenders. Financing
risk refers to the risk that sufficient finance will not be available for the project at reasonable
cost either due to changes in market conditions or credit availability resulting in increase in cost
of capital of the projects.

The risk of not being able to raise enough equity by the project promoter results in equity risk.
The other equity investors will not be willing to provide funding for PPP projects if the project
promoter has not proven its financial capability.
If the lenders are not able to fulfill its commitment to any financial transaction on the due date,
then it is known as credit risk.
Revenue risk is the risk the project may not earn sufficient revenue to service its operating costs
and debt and leave adequate return for investors. The main sources of revenue risk are volume
risk and price risk.
Volume risk is the risk that actual demand for the project services is far less than the projected
demand of the project services.
Price risk is the risk that the actual price at which the service is sold is different from the
projected price.
Input supply risk is the risk that supply of raw materials for the project may get interrupted or
the raw material may not be available on an appropriate price basis.
Financial risks such as inflation risk, interest rate risk, and currency exchange risk are the risks
which are not directly related with the project but related with the environment in which the
project operates.
Inflation will be a risk during the construction period when it leads to higher project cost than
the projected cost leading to cost overrun. Similarly, inflation will be a risk during the operation
period when it leads to higher operating costs than the projected level.
Interest rate is the risk of fluctuation in the interest rate leading to the need to pay extra cost
while servicing the debt to lenders.
Currency exchange risk exists in project when the currency for project cost is in one currency
and the funding is in another currency or revenues are in one currency and financing is in another
currency. Fluctuation in exchange rate may lead to increase in project cost if the currency in
which cost is incurred appreciates. If the exchange rate fluctuates leading to depreciation of the
currency in which the project collects revenues, then it will lead to reduction in net revenues
available for debt servicing, which is to be repaid in another currency.
Political risks: Political support is required for PPP projects in order to complete the
construction successfully and to continue its operation successfully. Various actions of the
government could lead to changes in the political support thereby introducing political risks to
PPP projects.
The projects may be exposed to political risks on account of:
1. The restrictions imposed on convertibility of currency and transfer,
2. Expropriation of the project assets by the government, and

3. Internal political stability causing physical damage to project or preventing its
operation.
The government may introduce changes in the law which provides the stable legal and
regulatory environment for the project resulting in change in law risk.
Cultural risks: People are influenced by the perceptions of others around them, making
sense of the world in collaboration with other people in social situations. This reliance on
community as a source of perceptions is worsened when there is not much information or
knowledge about a risk or when there is mistrust in external regulators who have the
responsibility to provide that information. Adding to this, cultural theory has shown that people
form into groups of common objectives and perceptions, assigning particular meanings to risk
events. That is, people rely on patterns of habit and socialized reinforcement of their values and
behaviors in order to make sense of the world. In this way, risks are perceived and responded to
according to principles that are imbedded in particular forms of social organization. For example,
from a cultural perspective, arguments about a construction project would not be just concerned
about choosing a safer technology, design or production process, but would be linked to
fundamental questions about the social and political meaning of technologies to societies and to
their broader societal implications.
Local communities can affect projects in ways that do not just influence permit
procedures. Native populations, for example, can have formal or informal veto rights over such
projects within their territories; action groups can organize protests that prompt politicians to
withdraw permission, and so on. Community/cultural risk is especially high if the project
involves land expropriations or relocation of local inhabitants.
Socio – environmental risks: The key socio-environmental risks in infrastructure
projects are loss of natural habitat, impacts to cultural property, land acquisition leading to loss
of access to source of livelihood, involuntary resettlement (IR) requiring relocation of
populations and associated compensation, political and litigious issues, effects tourism industry
of the locality, security of operations (human rights violation – encouraging child labour,
terrorism and social unrest), bribery and corruption (especially in developing countries with
weak governances), climate change by long term depletion of ozone layer and emission of
greenhouse gases (GHG), and for small scale infrastructure projects disruption of other users
during construction (roads, etc.). Large scale lenders (like World Bank, IIFCL [India
Infrastructure Finance Corporation Ltd.,] etc.) and investors have to look upon these critical
issues very strictly as they are directly involved with the public and it affects their reputation or
credit rating.

Mitigation measures: To avoid the social and environmental risks, the project has to get
acceptance by the society. Some of the dimensions of social acceptance are socio-political
acceptance of the technologies and policies by the public, key stakeholders and policy makers,
community acceptance of facilities, and market acceptance of investments in these facilities by
the investors.
It has to be made mandatory for infrastructure projects to carry out the Environmental
Impact Assessment (EIA) and Social Impact Assessment (SIA) and come out with an action plan
for mitigating the measures as per the proper legal framework which has to be framed by the
government and the lending banks and other investors to protect their credit ratings.
Other suggestions for mitigating the risks are by incorporating environmental and social
safeguard conditions in the construction contracts / O&M contracts, proper agreements should be
signed with the project contractor or developer for Enterprise Project Management (EPM) or
Resettlement Action Plan (RAP) implementing measures, maintaining legal covenants to ensure
responsibilities regarding environmental and social safeguard issues.
Elemental and Global risks: The risks can also be categorized as elemental and global
risks. The elemental risks are the risks which originate from sources within the project structure.
The elemental risks are considered to be manageable by elements within the project, such as
through proper risk allocation in the concession agreement. Risks such as completion risk,
performance risk, financing risk, revenue risk, and input supply risk are elemental risks. On the
other hand, global risks are those risks which are exerted externally to the project environment
and are generally not controllable by the project participants. They are also called force majeure
(unforeseeable circumstances that prevent someone from fulfilling a contract.)

risks. They include floods

earthquakes and other natural disaster. When a project is entirely sponsored by private
participants then the political risk in a global risk and on the other hand if the host government is
involved in the project as a co-sponsor then political risk is an elemental risk.
The risks associated with PPP projects can also be categorized based on the occurrence of
the risk in a particular phase of the project lifecycle. The lifecycle of PPP projects comprises of
development, construction, and operation phase. The development phase of the project is
associated with risks such as delay in land acquisition risk, permit risk, third parties risk,
financing risk, equity risk, and credit risk. Risks such as completion risks, financial risks, and
performance risks are observed in construction phase. Revenue risks and O&M risks are two
major risks associated with the operation phase of the project. In addition to this, the operation
phase may also be exposed to input supply risk and financial risks. There are other categories
which may be associated with any phase of the PPP project lifecycle. These include risks such as
force majeure risks, and change in law risk.

Ideal Risks Bearers
Economic Risks - Shareholders, lenders and Government
Socio-Political Risks - Government
Regulatory Risks - Regulator, Government and Legal advisors
Market Risks - Operator, Shareholders and Regulators
Development Risks - Contractors, shareholders, Insurers
Start-up & Operating Risks - Operator, Shareholders, Insurers
Force Majeure - Insurers, Shareholders and Govt.
There are 4 major categories of risks in infrastructure projects:

Core risks
 Regulatory framework
 Demand
 Pricing of services
 Revenue

Regulatory framework
Risk
Commercial operations will be feasible only if regulations permit
 Construction and ownership of facilities
 Imposition and revision of price for services provided
 Retention and appropriation of profits by PSP
 Creation of charge on Project Assets/Facility and receivables

Mitigation
It is necessary to:
 Conduct legal due diligence to identify regulatory deficiencies
 Obtain state commitment to necessary change of law and make government liable for risks
change of change in law.

Demand
Risk
 Demand estimates may not be there in a green field project (NGHC Project in Ranchi,
Jharkhand) or be unrealistic as usually they are derived from macro-economic and demographic
projections.
 the establishment of competing facilities can affect demand adversely.

Mitigation
 Provide for extension of Concession Period in case Project IRR is not achieved/ state support
to tariff as sub-debt.
 Provision not to establish a competing Facility –but restriction should be reasonable- for
specified period or in specified area.
 Upfrontoff take commitment from consumers - take or pay contract.

Pricing of Services
Risks
Risk lies in:
 Losing consumers/ collective resistance historically infrastructure has been a free or
underpriced pubic good
 Securing regulatory approval.

Mitigation


Make consumers aware of price of existing or competing facilities or services, savings
available by use of facility.



Price discrimination-higher prices for commercial or industrial users, lower prices for
weaker sections/frequent users.



Willingness to pay surveys to be carried out to establish price elasticity

Revenue Support
Risk
Risk of inadequate return is high, demand is uncertain; PSP may not be free to determine prices
on commercial basis or be required to provide free or cheaper services to target groups.
Mitigation
Government has to underwrite a minimum rate of return, through the following:
– Fiscal incentives – waivers of stamp duties and registration charges, tax exemptions etc,
– Compensation to PSP in cash or by extension of Concession Period if PSP is required to
provide free good/service – In Road Projects - compensation in case of addition to
exempted category.
– Revenue Short fall Support by way of loan from Government to meet debt service and
O&M (operation & maintenance) Expenses.
– Non competing facilities restricted or regulated.
– Development Rights

CONSTRUCTION RISKS
i.

DESIGN

ii.

CONSENTS

iii.

CONSTRUCTION COST

iv.

CONSTRUCTION TIME

v.

DEFECTS IN CONSTRUCTION

i. Design
Risk


The Project Design is usually prepared by private sector participant with approval by the
Government or Independent Engineer.

Mitigation


This risk is allocated to Concessionaire with a pass through to the EPC ("Engineering,
Procurement, and Construction")



Contractor.

No liability on Government for review or failure to review by Government or
Independent Engineer.

ii. Consents


Approvals needed from Competent Authorities (Central, State or localbodies). Some
affected areas are:

– Environmental Clearances, particularly for forests, coastal zones etc.

– Land Development – Statutory Approvals of Master Plans etc.
– Regulation by PSP – Traffic on the Project Road
– Various Construction and O&M (operation & maintenance) activities
– Acquiring land, shifting of utilities or removal of encroachments
– Rehabilitation of PAPs
The allocation of this risk between PSP and State should be clearly defined. State typically
agrees for best effort assistance but should be made responsible for providing clearances within
its control and power and provide facilitation of others
Mitigation


A general principle for effective allocation would be to:

– Allocate responsibility for clearances/consents on technical, commercial and financial
issues to PSP. There may be a pass through to the EPC Contractor.
– Allocate responsibility for land acquisition, shifting utilities, removing encroachments,
rehabilitation and environment to the State entity.


Risks of delays in obtaining approval and implication of that on cost needs to be
assessed.

In Punjab, GOP (Government of Punjab) has agreed to pay for damages in case of delays in
providing unencumbered possession of site with caps and for removal of utilities by the PSP.

iii. Construction Cost


Preferably a single EPC Contract or to avoid interface risks



Use of lump sum turnkey contracting basis to obtain fixity of cost



Clearing state circumstances under which the Concessionaire may claim additional
remuneration, which should be: i.e., - Change of Scope



Inflation risk etc., should be factored in the lump sum price



contingent funding provision should be made



Relief should be given for cost overruns due to default or delay of public partner or noninsurable Force Majeure Events – this could be in cash or extension of Concession
Period.

iv. Construction Time


Is time the essence of the contract?



Monitor time more closely for the essential public components and leave it to PSP for
commercial components in which profit sense will motivate PSP



Pre-qualification and bid evaluation process (technical capacity, financial strength and
track record) to establish the PSP’s ability for implementation of Project, including
timely completion



Implementation Schedule should be clearly delineated with milestones for sub-activities.



Time extension on payment of liquidated damage for delay. After which State entitled to
terminate.



Periodic reporting and inspection by Monitoring Agency



Commercial incentive for early completion – COD (means the commercial operations date of the
Project)

achieved earlier and therefore longer Operations Period.

v. Defects in Construction


Clearly stated Specifications and Standards to determine performance



Testing requirements to be detailed



Defects Liability Period



LDs for failure to meet performance parameters

(Performance parameters. contractor to rectify the plant if

it fails to meet Guaranteed Performance Parameters and Penalties/Liquidated Damages (LDs) payable if the plant fails to
meet Minimum Performance Parameters. Typically maximum LDs are capped at 20-30 percent of the EPC Contract.)



Performance Security and/or retention of payments



Insurances

OPERATION & MAINTENANCE RISKS
1. PERFORMANCE
2. COST
3. SECURITY OF FACILITIES

Operational Performance


Periodic Reporting and Monitoring of performance.



Performance Standards should be outlined clearly.



Liability on PSP to remove, repair, replace the defects or defaults.



Performance Security



LDs for failure to meet performance parameters



Circumstances in which performance standards may be relaxed may be outlined–i.e., lane
closure for repairs or under government orders.



Insurances

Cost of O&M
The Operator will be bound to contracted fixed cost and will carry risk of variation, subject to
suitable index linkage to compensate for inflation. Indexation basis must be aligned to factors
affecting cost of operations
Operator may be given incentives for performance in form of revenue share in which case the
Operator may be willing to absorb the cost risk
GENERALLY the construction and O&M risks are allocated to the PSP unless the same are due
to the public partner. It is desirable to make the contractor and operator a stakeholder in the
Project SPV. (special purpose vehicle) A Special-Purpose Vehicle or SPV is a subsidiary of a company which is bankruptcy
remote from the main organisation (i.e. protected even if the parent organisation goes bankrupt). The actions of a SPV are usually very tightly
controlled and they are only allowed to finance, buy and sell assets.

FINANCIAL RISKS
a. LIQUIDITY
b. INTEREST RATE
c. EXCHANGE RATE
d. DEBT SERVICE RISK

a. Liquidity Risk
Achievement of Financial Close prior to construction commencement.(Wet and Dry Financial
Closure).
Agreement to be bankable-step in rights, substitute entity, creation of securities in favour of
lenders, cross default provision, escrowing of receivable.
Matching of payment obligations with drawdown from lenders and investors
Contingent financing commitments from sponsors/promoters to cover overrun obligations.
Billing and collection to be benchmarked and monitored (redressal of complaints, fast track
resolution of billing disputes, rebates for down payment or to early birds, loyalty bonus, security
deposit from consumers etc.)
b. Interest Rate & Foreign Exchange Risk


Where the Concession is structured on a fixed rate of return on total cost of project, the
project borrowings must be contracted on corresponding fixed rate basis. Interest rate
swaps should be considered to hedge any floating rate exposure.



A judicial mix of fixed rate and floating rate instruments may be used.



Project could be subject to exchange rate risk on account of foreign currency
denominated payment obligations to Contractor or Operator or debt servicing of foreign
currency borrowings



Where project revenue accrues entirely in local currency, exchange risk should be
eliminated through swaps and forward cover.

c. Debt Servicing


A debt service reserve to be maintained to ensure debt servicing



Access to standby line of credit.

INSURANCE
Insurance: Project Construction
•Use of insurance must be maximized in infrastructure projects in view of a limited recourse
format
•As best practice, insurance for project construction must be taken jointly covering
Concessionaire, contractors and operators
– Construction/Erection all risks including
•Design risk cover
•Escalation
•Defect liability period
–Delay in Start Up: Debt service and other fixed costs
–Third Party Liability
•The contractor must be bound to take adequate cover for:
– Construction plant and equipment
– Workmen’s compensation

Insurance: Project Operation
•Insurance cover, post commencement of operations:
– Fire
– Machinery Breakdown
– Cash in safe and in transit
– Business Interruption
– Third Party Liability
•Mandatory public liability insurance, wherever applicable
•Operator must take insurance for:
– Workmen’s compensation
– Employee fidelity

ENVIRONMENTAL AND SOCIAL RISKS
•ENVIRONMENTAL RISKS
•SOCIAL RISKS
Environmental Risks
•Legislation relating to environment protection has been enacted by the Central as well as State
Governments
•The law specifies
– Impact assessment requirements for proposed projects
– Review and clearance process and authority
•Change of law during project construction or operation could increase project cost or prevent
operation of facilities altogether
•Specialised consultants must be used to carry out the EIA and develop the EMP
•An implementation monitoring frame work must be established as part of EMP
ENVIRONMENTAL IMPACT ASSESSMENT (EIA) AND ENVIRONMENTAL MANAGEMENT PLAN (EMP)

Management of Environmental Risks
•Support commitment of the government sponsor to facilitate the process of obtaining requisite
clearances and exemptions
•Change of regulations having a material adverse effect to be treated as a force majeure risk to be
underwritten by the government partner
•The risk of additional costs necessitated by change in regulation may require tariff revision by
pass through.

Social Risks:
Social risks arise out of:
– Displacement of persons from project sites
– Loss or impairment of livelihood
– Loss of access rights etc.

Framework for Managing Social Risks
•Land and right of way acquisition and rehabilitation of displaced persons must be the obligation
of the state sponsor
•Effective monitoring of implementation plan for rehabilitating PAPs must be established.
•Local Law provisions to be explored - Maharashtra

•Projects involving large scale displacement populations may not be amenable to
commercialization.

FORCE MAJEURE & TERMINATION
•FORCE MAJEURE (unforeseeable circumstances that prevent someone from fulfilling a contract.)
•POLITICAL
•NON-POLITICAL
•TERMINATION

Force Majeure
•Political Force majeure
– Nationalisation; Political Agitations; Riots; Change in Law; Court Order; Acts of State
Authorities
•Non-Political Force Majeure
– Earthquake, Cyclone, Floods; Fire, Explosion; Epidemic; War; Labour Disputes
•Mitigation
– This risk is mitigated through insurance and back stop by government

Termination
•Government Event of Default
– Material Breach of Obligations
– Change in Law
– Defective Title, Ownership & Possession of Project Site
– Delay or Omissions
•Concessionaire Event of Default
– Material Breach of Obligations
– Omissions, Delay
– Liquidation, Winding-up, Re-organisation
– Abandonment of Project
•Force Majeure
Termination
Mitigation
•Defaulting party liable for termination payments to the extent the same are not covered by
insurance.

•The Government invariable bears the political and sovereign risks; non-insurable political force
majeure risks.
•Government required to back stop lenders.

Legal and Contractual Issues in Infrastructure
When planning and developing infrastructure projects, the existing legal, regulatory and social
environment of the country must be considered:
 A project agreement, no matter how well drafted, may be unenforceable and/ or irrelevant if it
is inconsistent with the country's laws and regulations.
 The existing laws/ regulations may prohibit or impede the proposed project and so the project
may need to be adapted to fit within them.
 It may be appropriate to embark on more fundamental reforms of the institutions in the
country such as reform of the judiciary/ establishment of a regulatory regime.

